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The most commonly used formula involves a three-step
analysis that looks first to whether the proposed re-
location would deprive the noncustodial parent of
"regular and meaningful access to the child” (e.g.,
Lavane v Lavane, 201 AD2d 623; Lake v Lake, 192
AD2d 751; Radford v Propper, 190 AD2d 93; Schaefer
v Brennan, 170 AD2d 879; Cassidy v Kapur, 164 AD2d
513; Schouten v Schouten, 155 AD2d 461; Blundell v
Blundel, 150 AD2d 321; Murphy v Murphy, 145 AD2d
857; Zaleski v Zaleski, 128 AD2d 865; Klein v Klein,
93 AD2d 807). Where a disruption of "regular and
meaningful access" is not shown, the inquiry is trun-
cated, and the courts generally will not go on to assess
the merits and strength of the custodial parents’ motive
for moving (see, e.g., Bennett v Bennett, 208 AD2d 1042;
Partridge v Meyerson, 162 AD2d 507; Lake v Lake,
supra). On the other hand, where such a disruption is
established, a presumption that the move is not in
the child’s best interest is invoked and the custodial
parent seeking to relocate must demonstrate "excep-
tional circumstances" to justify the move (e.g., Lavclle
v Freeman, 181 AD2d 977; Rybicki v Rybicki, 176 AD2d
867, Hathaway v Hathaway, 175 AD2d 336). Once that
hurdle is overcome, the court will go on to consider
the child’s best interests.

The premise underlying this formula is that children
can derive an abundance of benefits from "the mature
guiding hand and love of a second parent" (Weiss v
Weiss, supra, at 175; accord, Radford v Propper, supra,
at 99) and that, consequently, geographic changes that
significantly impair the quantity and quality of parent-
child contacts are to be "disfavored” (see, Farmer v
Dervay, 174 AD2d 857, 858; Matter of Pasco v Nolen,
154 AD2d 774, 776; Matter of Towne v Towne, 154
AD2d 766, 767). While this premisc has much merit as
a tenet of human dynamics, the legal formula that it has
spawned is problematic and, in many respects, unsatis-
factory. (sec, Miller, Hon. S., Whatever Happened to
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the children‘s everyday life at the expense of the custo-
dial parent’s efforts to start a new life or to form a new
family unit. In some cases, the child‘s interests might
be better served by fashioning visitation plans that maxi-
mize the noncustodial parent’s opportunity to maintain
a positive nurturing relationship while enabling the cus-
todial parent, who has the primary child-rearing respon-
sibility, to go forward with his or her life. In any event,
it serves neither the interests of the children nor the ends
of justice to view relocation cases through the prisms of
presumptions and threshold tests that artificially skew
the analysis in favor of one outcome or another,
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the "Best Interests" Analysis in New York Relocation
Cases?, 15 Pace L Rev 339).
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On a more fundamental level, the three-tiered test is
unsatisfactory because it erects artificial barriers to the
courts’ consideration of all of the relevant factors.Most
moves outside of the noncustodial parent‘s locale have
some disruptive effect on that parent’s relationship with
the child. Yet, if the disruption does not rise to the level
of a deprivation of "meaningful access," the three-tiered
analysis would permit it without any further inquiry into
such salient considerations as the custodial parent’s
motives, the reasons for the proposed move and the posi-
tive or negative impact of the change on the child. Simi-
larly, where the noncustodial parent has managed to
overcome the threshold "meaningful access" hurdle, the
threc-tiered approach requires courts to refuse consent
if there are no "exceptional circumstances” to justify the
change, again without necessarily considering whether
the move would serve the child’s best interests or whether
the benefits to the children would outweigh the diminu-
tion in access by the noncustodial parent.

Accordingly, rather than endorsing the three- step mean-
ingful access-exceptional circumstance analysis that
some of the lower courts have used in the past, we
hold that each relocation request must be considered
on its own merits with due consideration of all the
relevant facts and circumstances and with predomi-
nant emphasis being placed on what cutcome is most
likely to serve the bests interests of the child. While
the respective rights of the custodial and nen-custo-
dial parents are unquestionably significant factors
that must be considered (see, Strahl v Strahl, 66 AD2d
571, affd 49 NY2d 1036, supra), it is the rights and
needs of the children that must be accorded the great-
est weight, since they are innocent victims of their
parents’ decision to divorce and are the least
equipped to handle the stresses of the changing fam-
ily situation.

Like Humpty Dumpty, a family, once broken by divorce,
cannot be put back together in precisely the same way.
The relationship between the parents and the children is
necessarily difterent after a divorce and, accordingly, it
may be unrealistic in some cases to try to preserve the
noncustodial parent’s accustomed close involvement in
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Once it has been determined who will be the custodial
parent, it is that parent, not the court, who must decide
under what conditions he or he wishes to raise the child.
Thus the non-custodial parent should have no legally
enforceable right to visit the child, and the custodial par-
ent should have the right to decide whether it is desir-
able for the child to have such visits. What we have
said is designed to protect the security of an ongoing
relationship - that between the child and the custodial
parent.(page 38)
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What'’s the tool of this arrangement? I’'m allways miss-
mg somebody. When I’m in northen California, I miss
my mom and stepdad. But when I'min L A, I
misshanging out with my friends, my other set of par-
ents and litle brother and sister. After all those back-
and-forth flights, I’ve learned not to get too emotion-
ally attached. I have to protect myself,

Many of my friends’ parents are divorced. The ones
whose mom and dad livenear each other get to see both
their parents more. This kids can go to school plays and
dances on the weekends, and see their friendswhen they
want. But others have custody arrangements like mine.
One friend whose dad moved to New Hampshire sees
him at Christmas and for one monts during the summer.
My girlfriend’s dad lives in Alaska. They know what I
know: it’s not fair.

No child should be subjected to the hardship of long-
distance joint custody. Toprevent it, maybe there should
be an addition to the marriage vows: Do you promise to
have and to hold, for richer and poorer, in sickness and
in health, as long as you both shall live? And if you ever
have children and wind updivorced, do you promise to
stay within the same geografical area as your kids? Ac-
tually, since people often break those vows, maybe it
shuld be alow: if you have children, you must stay near
them. Or how about some commonsense? If you move
away from your children, you have to do the traveling
to see them.
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